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ANSWERS 
"00; " | 


John Fullarton of Kinnaber, and Colonel 
John Scot of Comiſtoun, 


10 XN... 5 
, | 


Petition of Arthur Siraiton of Kirkſfide. 
HE River of Aorthes is the acknowledged March 


betwixt the Shires of Kincardine on the North, 
and of Forfar on the, South ; and whatever gra- 


dual or imperceptible Changes of late Years may - 


have occurred in the Courie of this River, before it enters 
the Sea, Where it runs through a Tract of flat Ground, or 
dead Sands, it ſtill continues to bę the Boundary of theſe two 
Counties. | 1 | 

The Lands of KX7znaver are ſituated upon the South ſide 
of this River, and run down to the Sea, and Southwards a- 
longſt the Sea-ſhore for a conſiderable Way, where no other 
Heritor interferes. | 5 

The Lands of Wardropporten, which belong to the other 
Reſpondent Colonel Scot, are fitnated upon the North. ſide of 
laid River, and in like Manner run down to the Sea-ſhore. 
and Northward, alongſt that Shors; for a conſiderable "Pay ; 

| | A - 


1 - 


ſo that as thjs River-is the Boundary betwixt the two Shires, 


i is alſo the March betwixt the Reſpondents Property Lands; W : 


and as Colonel Scot has no Lands on the South of ſaid River, p 
ſo neither has Kinnaber on the North-ſide thereof. al 

Kirkſide's Property Lands ly to the Northward of War. WY 1 
dropporton, at a conſiderable Diſtance from this River, ac- to 
cording to its ancient Channel and Courſe; and tho' Kir fie, * 


in deſcribing the Boundary*of that Sca-fiſhing, to which he is Ml 1 
intitled by his Charters from the Crown, by theſe Words, Ml C! 


infra limites diffarum terrarum, figures an imaginary Line, W 
drawn from the Houſe of K:rk/ide, through the Mindpath, 
and from thence downward in a ſtraight Line to the Sea, pur- en 


poſing thereby ro comprehend within the Limits of his Sea- WI 
fehipg, all that Compaſs of Sands which the Sea covers at MW v: 
High Water, to the Northward of that imaginary Line, and A. 
conſequently as comprehending fo much of the River of North. 
eck, as now runs through that Part of the Sands, be north 
ſaid Line, before it enters into the Sea; the Reſpondents are | 
far from admitting this imaginary Line to be the proper March 
or Boundary, or that any Part of the Sands through which 
the River of Northesb now runs, before it is loſt in the Sea, | 
is within the Limits of Kr&/de's Sca-tilhing. 

Nor is it poſſible it ſhould be ſo, when your Lordſhips are 
informed, that Part of Colonel Sco?'s Lands of Wardroppor- 
ton are interjected betwixt the MVindpath and the Sea, and 
run further North upon the Coaſt than the Windpath. But 
as it is not to the preſent-Purpoſle to ſettle the preciſe Limits 
of this Sea-fiſhing, in which Parties appear to differ widely, WM | 
the Interlocutors already pronounced in this Cauſe are hypo- 
thetical, referring it to the Lord Ordinary to hear Parties up- 
on the Limits of their ſeveral Lands; ſo that it does not oc- 
cur, for what good Purpoſe the Purſuer, in this State of the 
Ptoceſs, ſhould trouble your Lordſhips upon every Occaſion 
with a Summary of that Proof taken ex parte before an in- et th 
competent Court, for aſcertaining the Limits of his Sea-filh- Wi © th; 

£4 SY 2, Mw... | ; 


ing, 


„ 

ing When the Point of Law ſhall be fine lly ſettled, then, 
and no ſooner, will be the proper Time for Parties to dil: 
pute by What Line Kir Lass Sea-fiſhing is to be limited; 
and therefore, without entering further into that Diſpute, 
which is not Hj,s loci, it is ſufficient for the Reſpondents 
to ayer in the general, that no Part of the Sands through 
which this River now directs its Courſe, before it is totally 
loſt in the Sea, is within that Line deſcribed by K:rk/ide's 
Charters, by theſe Words, Infra limites dictarum terra- 
um. 1 

It is an agreed Fact, that this River, according to its anci- 
ent and original Channel, until, within theſe very few Years, 
run into the Sea, through a Tract of flat Sands, to the South- 
ward of where it now runs, directly betwixt the Lands of 
Aiuuaber and /ardropporton ; and as the Reſpondents Pro- 
perty Lands extended alongſt the Sea-ſhore for a conſiderable 
Space, both to the South and the North, they had a natural 
Right to the Favour of the Crown, in obtaining Grants of 
the Salmon fiſhings. not only in the River itſelf, down ro the 


9 bweſt Ebb, but alſo to the Sea fiſhing e adver/o terrarum 


fuar um. 

And as from rhe Beginning of this Cauſe it has been aver— 
red upon their Part, and yielded by the Purſuer, that they, 
their Predeceſſors and Authors, have immemorially poſſeſſed 
the Salmon-fiſhing upon this River, excluſive of all others, 
from that Point called the Na# of Kinnaber, as deſcribed in 


the Plan, down to the loweſt Ebb, ſo it is certain Fact, which, 


if denied, can eaſily be proved, that by reaſon of the Shal- 
lownels of this River, where it runs upon the Flat, and 
through the Sands, it cannot be fiſhed to any Purpoſe, or with 
any Advantage, but by coming up with the Tide as it flows, 
and following it down as it-cbbs ; fo that ro exclude them 
from continuing to fiſh in the ſame Manner, within that Part 


ot the River where it enters the Sands, wherever that is, down 
Jo the loweſt Ebb, would import a total Forfeiture of this 


Fiſh- 


Fiſhing, which is ſo valuable a Part of their Eſtates, for 


which they pay conſiderable Feu and Teind Duties, and 
which are ſo high valued in the Supply Books of theſe re- | 


ſpective Counties. | 


The Title deeds under which the Reſpondents and their re. 
ſpective Predeceſlors, have ſeverally enjoyed this Salmon-fiſh- 
ing, without Impeachment, both upon the River of Northesh, } 
down to the loweſt Ebb, and upon the Sea oppoſite to their 
reipective Properties, tho' the Sea-fiſhing, it muſt be confeſ- | 
ſed, has of later Years, been greatly neglected, becauſe of the 
more valuable Fiſhing upon the River, to which they totally 


applied themſelves, are theſe following 
And in the fr/? 


naber. 


monium aliorumque | prſcrum | ſuper littore maris, inter di. 
ctam aquam de Northesk & Southesk. 3dly, As Kinna: 


ber had purchaſed from the Proprietor of Mardropporton, 


a Part of his Salmon-fiſhing upon the ſaid River, this Charter 
of new grants that Fiſhing in the following Words: Et totas 


& integras piſcationes, & ſalmonum piſcationes, cum per. 


tinen. dict. Johannis Fullarton de Kinnaber, in aqua de 


Northesh, ad dimidietatem terrarum de Wardropporton, | 


perprins pertinen. Jacen. in vicecomitatu de Kincairaen, 


extenden. ad piſtationem trium integrarum cymbarum lie 


cobles. & trinm retium. | 
And, as beſides theſe, Kinnaber had allo Right to certain 


other Fiſhings upon this River, derived from the Town of 
Montroſe, the Charter contains a general Confirmation of all 
Kinuaber's other Fiſhings upon ſaid River. 


From 


Place, there is produced for Mr, Fullar. 
ton of Kinnaber, a Charter under the Great Seal in the Year | 
1672, of the Lands of Kinnaber, Cum piſcationibus ſalmo. 
num alios umque piſcium in aqua de Northesk, tam intra 
Au tim Maris quam extra eundem, in qua vie parte 
difie agua, ex adverſo dict. terrarum & baroniæ de Nin. 
24ly, The ſame Charter contains a Grant of a Sea. 
fiſhing, in the following Words: Et etiam piſtationes ſal. 


From the Words of this Charter, Kinnaber being not on- 
ly entitled to rhe Salmon-fiſhing upon this River, ram intra 
d quam extra finxum maris, but allo to the Sea fiſhing ſuper 
„ jitore maris, betwixt the Rivers of Northesk and South- 
„e it is impoſſible to ſuppoſe, that it could be the Intention 

e- Wl o the Crown fo to limit this Grant of the River-fiſhing, as to 
1- Wl aclude ſo much of the River as runs through the Sands be- 
„ wirt the higheſt and loweſt Flood-mark, or to reſerve that 
ir WF Part of the River-fiſhing to the Crown. That it was not 
l comprebended under the Grant of the Sea-fiſhing, is obvious, 
he becauſe the Sea- fiſhing is limited and deſcribed to be /#per lit- 
Ive maris, inter aquam de Northesk & Sonthesk, fo that 
Wn Part of theſe Rivers, even after they enter the Sands, 
„could be included under that Grant of the Sea-fiſhing ; and as 
-ar Wl thele Rivers are by this Charter made the Boundaries of the 
70- Lea-fiſhing ſuper littore maris, it muſt have been underſtood, 
70 WF that theſe Rivers were not abſorbed how ſoon they entered 
e WW tic Sands, becauſe of their being covered with the Sea at 
WM High-flood ; they are freſh Water when the Sea is not down 

o the loweſt Ebb; that freſh Water reſtagnates by the Return 


ing a hollow Channel running through the Sands, down to 
the. loweſt-Ebb; and therefore the River of Norzhesk, upon 
which the River-fiſhing was by the preceeding Clanſe of thar 
WM Charter conſtituted tam intra quam extra fluxum maris, 
Ws properly made the Northern Boundary of Kinnaber's Sea- 


4%. the Tide which flows up the Channel, but at all other Pe- 
4. bods it is freſh Water, and rctains the Form of a River, ha- 
on, | 


de Wins 

thing. | ; 
0, And if theſe Words of Kinnaber's Charter, ram intra quam 
of xtra fluxum maris, could have admitted of any Dubiety 
tie 


to its entitling Kiunnaber to fith down to the loweſt Ebb, 
* to follow the Tide in its flowing and ebbing; the imme- 
rial and uninterrupted Poſſeſſion that has confeſſedly been 
ad, would be more than ſufficient to eſtabliſh this Right by 
1 B poſitive 


6 


poſitive Preſcription, or, at leaſt, to explain what was really 
underſtood and intended to be the Import of this Grant. 


And therefore it is ſcarce neceſſary to add, which the Re. 
ſpondents undertake to prove, if your Lordſhips ſhall be plea. | 


ſed to indulge them with a Diligence for that Purpoſe, that 


this is not peculiar to the River of Northesk, bur that the 


ſame Thing obtains in all the other Rivers upon that Faft- 
coaſt, particularly in the Rivers of Sourhesh, Dee and Don, 


where the River-fiſhing, without the Addition of theſe 
Words, tam intra quam extra fluxum maris, has by im. 
memorial Ulage been ſo explained to entitle the Heritor of | 
theſe Fiſhings to fiſh down to the loweſt Ebb; tho? in theſe | 
Inſtances allo, there are Grants of the Sea-filhing, in Favours 
of third Parties, who would be entitled to maintain the fame } 
Plea that the Purſuer now docs, vg. to limit and circum. | 
{cribe the River-fiſhings to that Point, where they firſt enter | 
the Sand at higheſt Flood-mark. And if this Proof as to the | 
other Rivers upon that Coaſt ſhall be thought in any Degree | 
material; the Purſuer has no Occaſion to be ſolicitous as to 
the Mean of Proof, or how third Parties can be compelled ] 
to produce their Title-deeds: The Reſpondents aver the Fact 
to be as above ſtated, and are willing to take upon themſelves 


the onus proband. 


And if further Evidence were requiſite to explain what was | 
underſtood or intended by this Grant of the River-fiſhing, | 
tam intra quam extra fluxum maris, Kinnaber might ap. 
peal to the Tack of Teinds herewith produced, granted by | 
the Barons of Exchequer in the Year 1730, whereby they 
let to bim, all and ſundry, the half Teind of the haill Sal. 
« mon-fiſhing and White fiſhing, in and upon the Water of 
 Northesk, as well of the Fiſhes taken in the Cruives, as 
© thele otherwiſe taken by Cobles and Nets, zz the ſaid Ha. 
rer, or at the Month thereof, both in ſalt and freſh} 
f ter. Which Fiſhing was purchaſed by the deceaſed ] 


5oln Scott of Commiſton, from Robert Graham of or | 
| | 6 pbie, 


„ 

phie. And ſicklike, all and haill the whole Teinds of the 
Salmöôn-ſiſhing, and other Fiſhings, within and at the 
« Moath of the ſaid Water of Northesk, which pertained 
© to the faid John Fullarton of Kinnaber, or his Predeceſſors 
heritably. 

The Subject of this Tack was the Teinds of Kinnaber's 
own Fiſhings upon the River of Norzhesk, and theſe are de- 
ſcribed as not only comprehending what was caught in the 
freſh Water, or in the River itſelf, according to the moſt li- 
mited Deſcriptions, bur alſo of the Fiſh taken in the ſalt Wa- 
ter, and in the Mouth of the River, as the ſame had been for- 
merly poſſeſſed by Kinnaber and his Predeceſſors; and as 
the only valuable Part of this Fiſhing is by following up the 
Tide from the loweſt Mark through theſe Sands, and down- 
wards as the Tide ebbs, it would have been hard beyond 
Meaſute, had the River continued in its former Channel, to 


the W have excluded Kiunaber from continuing to poſſeſs this Fiſh- 
zree ing as his Predeceſſors had immemorially done, whilſt at the 
to WM fame time ſubject to publick Burdens ar ſo high a Valuation, 
led and ro a Feu and Teind-duty to the Crown. 

"alt } Colonel Scof the other Reſpondent produces a Charter un- 
lvcs der the Great Seal, in favours of his Father in the Year 1708, 


of a third Part of the Salmon: fiſhing in the Water of Northesk, 


was holding Taxt-ward of the Crown, which formerly pertained 
ing, Ml to the Earl of Montroſe. and of another Fiſhing called F7. 
ap- Thomas's Net, with the Half of another Salmon-fiſhing, 71x- 
by Wl ts & infra bondas prædict. terrarum de Wardropporton 5 
hey Ml and as Sea-fiſhings are generally eſteemed to be Parts and Per- 
Sal. tinents of the adjacent Lands, fo as to be carried by a Grant 
r of WM of the Lands themſelves, ſo far at leaſt as to be a proper Title 
+ 5 WF of Preſcription ; ſo it is certain Fact that the Proprictor of Mar- 
We MW pporton, under the above-mentioned Charter, granting a 
reſp W Salnon-fiſhing in general, uxta © infra bondas prædict. 
_ errarum de Wardropporton, did hold and enjoy a Sal- 
V. 


mon-fiſhing not only upon the River itſelf jointly with Kin. 
f uaber, 


naber, but alſo a Sea Fiſhing /uper littore, adjacent to thy . 
Lands of Wardropporton. ah 
And as both Kiunaber and Colonel Scot's Predeceſſors hag Ml ®) 
Right to other Fiſhings upon this River, from which ſun- 1 
dry Diſputes did ariſe, theſe were regulated by particular A- 
greements, whereby they, as having the only Right to this ““ 
Fiſhing, either upon the River itſelf, or ſuper littore upon " 
both Sides of this River, did agree to a promiſcuous and joint 
Fiſhing by certain Proportions, # 
Upon this Footing Matters continued, while the River M. 6 
maintained its ancient Channel, as the Reſpondents had no Dif- | of 
putes amongſt themſelves, ſo neither was there Place for any . 1 
with Kirk//de: But as of later Years this River, by throw. . . 
ing up Banks of Chingle where it entred into the Sands, ob.. 1 
ſtructed its former Paſſage down to the Sea, and gradually cut . . 
out a new Channel Northward alongſt the Head of theſe ” 
Sands, whereby ſo great a Benefit has accrued to Ki.. Ki 
ide, Occaſion has from thence been taken to challenge the Re. WI, 
ſpondents Right to the Fiſhing upon that Part of the River | 7 
where it runs through the Sands, within the ſuppoſed Line of WM . - 
Kirkſide's Sea-fiſhivg, as abſorbed in that Sea-fiſning, from Wn ; 
the Moment the River enters into theſe Sands. Dori 
And as this is the Scope of the preſent Action of Declara - g e. 
tor at Kirk/ide's Inſtance, the Reſpondents reſted their Defence ky 
upon the ſpecies fat7z, as above ſtated, Viz. that by virtue cho 
of the above-mentioned Charters and Grants they had the 05 ö 0 
ſole and excluſive Right to the Salmon-fiſhing upon this Ri- vt 
ver down to the loweſt Ebb; that this Right was eſtabliſned WW ... 
by the poſitive Preſcription, and the Import of the Grant ex- gh 
lained by immemorial Uſage and Poſſeſſion: And there- 1 
8 that however the River may of later Years have changed WW. 
its Courſe, by running farther North alongſt theſe Sands, they 15 : 
were intitled ro follow the River, and to continue their for- WM 
mer Poſſeſſion, by fiſhing down to the loweſt Ebb, ſuppoſing 


in the Eyent it ſhould appear to be true that ſome Part - * 
i 6 


— 


- 
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gands through which the River runs, did fall within the Li- 
mics of Kerk/ide's Sea fiſhing; that the River was not there- 
by abſorbed in the Sea, however covered by the Sea as 
the Tide flowed up. It was freſh Water at all other 
Times, and had formed to itſelf a new Channel, it became 
juſdem Juris with the River itſelf, and conſequently the Ri- 
yer Fiſhing muſt remain as formerly. 

The Petition now to be anſwered reclaims againſt your 
Lordſhips Interlocutor of the 18th November laſt, * finding 
that the Defenders, notwithſtanding of the Change of the 
channel of the River, have Right to fiſh down to the low - 
: eſt Flood-mark, but finding that the Purſuer, in Right of 
his Infeftment in the Sea-fiſhing, has a joint Right of fiſhing 
« with the Defenders above the loweſt Flood-mark, when the 
River is covered by the Sea, oppoſite to his Lands of Kir- 
« ſide, ſo long as the River occupies a Channel oppoſite to 
the ſaid Lands: and remitting to the Lord Ordinary to pro- 
ceed accordingly ; and to hear Parties upon the Limits of 
their ſeveral Lands, _ | 

This Judgment is ſingularly unlucky, as it is equally of- 
enſixe to both Parties; and though the Reſpondents were ad- 
viſed not to give your Lordſhips the Trouble of a reclaiming 
Petition upon their Part againſt ſo much of ſaid Interlocutor 
15 entitles Kir ſide to a joint Fiſhing with them above the 
lowelt Flood-mark, when the River is covered by the Sea 
oppoſite to his Lands, ſo long as the River occupies a Channel 


„ Woppoſice to faid Lands, it will not be underſtood that they 


intend to acquieſce therein, or reſt ſatisfied therewith, when 
they are now to maintain the other Branch of that Interlocu- 
tor complained of by Kzr4/ade. 

It is extreamly remarkable upon the Face of this reclaim- 
ing Petition, that the Purſuer, diffident as it would ſeem of 
bis own Title, under the Grant of a Sea-filhing ira limites 
lictarum terrarum de Kirkſide, becomes a Champion for 
de Fiſhing of //ardropporton; and by letting up this parti- 
1 6 nA cular 
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cular Fiſhing, in Oppoſition to the Reſpondent's other Fiſh. Ml cd 
ings upon this River, attempts to deſtroy both. But as the Ml v! 
whole of this Argument proceeds upon Facts manifeſtly er. Ri 
roneous, ſo when theſe ſhall be fer to Rights, the Inferences | 
in Point of Law mult eyaniſh. | 
And in the #7/? Place, it is taken for granted that the He- 
ritor of Wardropporton qua ſuch had no Right to a Sea. 
fiſhing, but allenarly to a Fiſhing in the River within the | 
Bounds of the Lands of Wardropporton; fo that while the 
River run in its ancient Channel, there could be no interfer. 
ing betwixt the Petitioner's Sea-filhing and Mardropportou's 
River fiſhing. es 
But this is plainly begging the Queſtion ; for as your Lord. 
ſhips have heard from the Title Deeds, as above ſtated, that 
General Scot, by Virtue of his Charter under the Great Seal 
in the Year 1708, agreeably to the Charters of his Predeceſ. 
lors, ſtood infeft in ſundry Fiſhings, and more patticularly in 
the half of a Salmon-fiſhing thus deſcribed, zaxta & infra 
bondas prædict. terrarum de Wardropporton, without being 
limited either to the River or to the Sea; and as theſe Lands 
of Wardropporton do not only ly along the North Side of 
ſaid River of Northesk down to the Sea, but extend north- | 
ward along the Sea Shore 'till they meet the Lands of K:r4-1 
ſide; ſo it is certain Fact, and which if denied can be proved, 
that the Heritor of Wardropportos did poſſeſs a Sea Fiſhing MW w. 
upon that Part of the Shore ex adver/o terrarum de Mar. on 
Aropporton; and there are Contracts ſtill extant of ancient MW “ 
Date, betwixt the then Proprietors of Kiunaber and Mar-. to 
dropporton, regulating their Fiſhings both upon the River down W 7! 
to the loweſt Flood and their Sea Fiſhings, though it does not WI 28 
occur to the Reſpondents what Title the Purſuer has to inter-: Fa 
fere or ſtir up Diſputes betwixt them. If either of them have WW up 
Right to the Fiſhing of this River down to the loweſt Flood 
Mark, and which will eafily be preſumed when there is none} 
other can interfere, and which has immemorially been pollel 


CC 


+; 
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1 
ed. that muſt be ſufficient in a Queſtion with the Purſuer. 
who does not pretend the leaſt Right to a Fiſhing upon this 


Riyer. 


And theſe Words in the Deſcription of this particular Fiſh- 
ing as granted to the Heritor of Mardropporton, juxta ©) 
infra bondas.terrarum de I/ardropporton, can with no Rea- 
ſon be conſtrued either to exclude a Fiſhing in the Sea upon that 
Part of the Sands oppoſite to the Lands of //Yerdropporron. 
or to limit the fame to a River Fiſhing above the higheſt 
Food Mark: No ſuch Limitation is necetfarily implied in the 
Words, and if theſe were doubtful, Uſage and Poſſeſſion 
would have explained the ſame. And the Purſuer ought to 
remember, that his own Right to the Sea Fiſhing is deſcribed 
in the identical fame Words, infra limites ferrarum de 
Kirkjide: And if that intitles the Purſuer to fiſh upon the 
Sands oppoſite to his Property, ir will be difficult to aſſign 
a good Reaſon why the Grant of a Salmon-fiining in gene- 
nl to /ardropporton guxta © infra prædiél. Terr. ſhould 


not intitle him to a Fiſhing in the Sea oppoſite to theſe Lands, 


Sea Fiſhings being gencraily granted as Pertinent of the Lands 
upon the adjacent Coaſt, not as fura ſeparata, but as Part 
and Pertinent of the Lands themſelves, and therefore proper- 
ly comprehended under ſuch a general Deſcription, 

24ly, It is taken for granted, that the only Fiſhing under 
which the Reſpondents are intitled ro maintain this Competi- 
on, is the Fiſhing that belonged to the Lands of /ardroppor- 
ton, which the Purſuer endeavours lo to explain, as not only 
to exclude Kiunaber's Fiſhing upon this River, 7am intra 
quam exira fluxum maris, down to the loweſt Flood Mark, 
as aſcertained by the above Interlocutor, bur allo to limit this 


particular Fiſhing belonging to /Yardropporion to a Fiſhing 


upon the River ex adverſo of thele Lands. 
but as the Reſpondents have already ſhown, that General 
Srot's Fiſhing 944 Proprictor of the Lands of /Yardroppor- 
ton does admit of no ſuch Limitation as is here pn 
| they 


C 2% 


they can as little conceive how that Fiſhing ſhould deſtroy or 


limit Kiunaber's Fiſhing in Virtue of his Grants. There is 
ſurely no Inconſiſtency that there ſhould be different Fiſhings 


by different Grants, in favour of different Heritors, having their 


Property Lands upon the oppoſite Sides of the fame River. And 
the Fallacy of this Part of the Petitioner's Argument conſiſts 


in this, that he ſuppoſes the River, as it now points its Courſe | 
northward 'till it enters the Sands within the imaginary Line of 


| Kirkfide's Sea Fiſhing, to run through the Lands of Mardrop. 


porton, ſo that Colonel Scot, as Proprietor of the Lands on | 
both Sides of the River ſhould only be intitled to the River | 
Fiſhing within the Limits of theſe Lands of MWardropporton. 


But as your Lordfhips have heard that Kiunaber's Lands up. 


the South Side of this River run down to the Sea Shore, and 
as the River according to irs new Courle does not enter the 

Lands of //ardropporton, but runs along the Head of the | 
Sands berwixr the Lands of Mardropporton and jthe Sea, | 
that River continues as formerly to be the Southern March | 


of the Lands of /Yardropporton; and as it is itill rhe Bound. 
ary of the two Counties, ſo allo it is the March betwixt the 
Lands of K:nnaver and the Lands of Wardropporton; tho 
even upon the contrary Suppoſition it would not vary the 
Caſe, as Kinnaber is-admitted to have Right to a Part of that. 


Fiſhing which formerly belonged to theſe Lands of /araroy- | 


porron. | | | | 
Upon theſe Suppoſitions the Petitioner proceeds to remark, 


that the Grant to Kinnaber of a Fiſhing upon this River 7am YN 


intra quam extra fluxum maris, can give no Right to a 
Fiſhing upon that Part of the River, which according to 
its preſent Courſe, runs through the Lands of Wardroppor. 
ton; for that the Charter 1672, which grants this Fiſhing to 
Kinnaber, is equal to a bounding Charter by theſe Words of 
Limitation, ex guavis parte dictæ aquæ ex adverſd dit. 
 terrarum & baronie de Kinnaber 5 and therefore that un- 


der this Grant Kinnaber could not have acquired a Fiſhing 
| upon 


* bounding Charter. 


1 

upon this River outwith the Bounds of his Property Lands. 
eren by immemorial Poſſeſſion, and conſequently that theſe 
Words in the Grant fam intra quam extra fluxum maris, 
mult be ſo conſtrued as only ro denote a Right to fiſh within 
the Salt Water where it flows up the River oppoſite to Kin- 
naber's Lands, or even above where the Tide flows, fo as 
ſtill to be confined within the Limits of Kiunaber's Property 
Lands. 

The Reſpondents have already ſaid that this Conſtruction 
would be equal to a Forfeiture of this valuable Fiſhing, which 
Kinnaber and his Predeceſſors have immemorially enjoyed, 
independent of the Sca-fiſhing, from the Nab of Kinnaber, 
down to the loweſt Ebb ; that the only Method known or 
practiſed, whereby this Fiſhing can be exerced to any Pur- 
poſe, by reaſon of the Shallowneſs of the Water, is by fol- 
lowing up and down the Tide from the higheſt to the loweſt 
Flood-mark. That Place called the Nab, as deſcribed in the 
Plan, is the higheſt Point ro which the Tide flows, above 
which there is no fiſhing, either with Nets or Cobles. The 


whole Fiſhing lies from that Point downwards to the Low Water- 


mark ; and therefore, where the Charter grants this Fiſhing 
tam extra quam intra fluxum maris, the Word intra pro- 
perly denotes the flowing up of the Tide within the Land ; 


and the Word extra, that Part of the Fiſhing without the 
Land, down to the loweſt Ebb. It could nor be the Inten- 


tion of the Grant to reſerve this Part of the Rivyer-fiſhing to 


the Crown. It is plainly not comprehended under the Grant 
of the Sea-fiſhing, of which this River is made the Boundary. 
Grants of this Nature, where the Right of third Parties docs 
not appear, fall to be moſt liberally conſtrued; and if there 


were any Doubt in the Expreſſion, the immemorial Uſage and 
Poſſeſſion would explain the fame. ee... 
It is therefore ſtraining beyond Meaſure to fay, that theſe 
Words ex adver/o dict. terraruim' & baronie; are equal to 
a edt} Ising 100% 53 166) 


D 1 They 


E 


They are deſcriptive, but not taxative. according to the Hof 


State and Condition of the River at the Time; and as there ing 
was no inferior Heritor, who had either Lands or Fiſhing in. Tin 
terjected betwixt Kzinnaber and the Sea, this Grant of the tei 
River-fiſhing 7am extra quam intra fluxum maris, intitled | zd 
Kinnaber to filh down to the loweſt Flood, and immemorial Wl id 
Ulage has ſo explained the Grant. ed. 


And as a Conſequence of this, Kinnaber does inſiſt, that i. 
the gradual Alteration of the Courſe of this River, running this 
Northward through the Sands, could not impair his Right to vlt 
follow the River, and to fith as formerly, down to the loweſt | 
Ebb. This would plainly have been the Caſe, if no other 
Fiſhing had interfered : And therefore the Queſtion till returns | 
to this, Whether the ſuppoſed caſual Intercourſe betwixt the Ri. 
ver- fiſhing and Kzr&/ide's Sca-filhing, does abſorb the River- | 
fiſhing ? If the Reſpondents were originally intitled to this 

River fiſhing, down to the loweſt Flood, and if the Ri- | 
ver was not underſtood, uoad the Effect of this Fiſhing, to 
be abſorbed in the Sea, from its firſt Entry into the Sands, 
becauſe of its being covered with the Sea-water upon the 
flowing of the Tide, it cannot now be abſorbed in the Sea, 
by having ſhifted its Courſe ſome Points further North; 
there would not haye been Place for a Queſtion of this Kind, 
if it had not interfered with Kzrk/ide's Sea-filhing ; and there- 
fore the Queſtion, as applicable to the preſent State of Af. 
fairs, is not, whether the River is abſorbed in the Sea, where 
it enters the Sands within the higheſt Flood- mark; but whe- 
rher the Reſpondents Fiſhing, as conſtituted upon this River, 
tam intra quam extra fiuxum maris, and which, in the Ar- 
gument, it muſt be ſuppoſed intitled the Reſpondents to fil 
down to the loweſt Flood- mark, is either annhilated by the Ri- 
ver's having changed its Covrſe, or abſorbed in Kirkfide's Sea- 
fiſhing ? And as this Point was fully under your Lordſhips Conſi- 
deration when the aforeſaid Interlocutor was pronounced; and 
that the Point principally laboured in this — Petition is 
| rg 


A —— ———— mee Oo EE T— OR SORE 


| 15 
o ſet up the Wardropporton Fiſhing in Oppoſition to the Fiſh- 
ing of Kinnaber, thereby to deſtroy both, whilſt at the ſame 
Tine the immemorial Poſſeſſion which the Reſpondents and 
their Predeceſſors have enjoyed of this Fiſhing. in the Form 
1nd Manner now contended for, is not denied; it is ſubmit- 
ed to your Lordſhips, whether any ſufficient Cauſe is aſſign- 
ed for altering this Interlocutor, ſo far as complained of by 
Kirk/ide, who having profited ſo much by the Approach of 
this River to his Sea-fiſhing, graſps at enhancing all that is 
valuable of the River fiſhing. 

In reſpect whereof, &c. 

ALEX. LOCKHART. 


